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CERTI F CATI ON GF REPRESENTATI VE

Followng a petition for certification filed by the Lhited Farm
Vrkers of Anerica, AFL-A O (AW, on February 3, 1978, and a petition for
intervention filed by the International Wiion of Agricultural Veérkers (1UAY,
on February 8, 1978, a representation el ection was conducted on February 10,
1978, anong the agricul tural enpl oyees of Ml F nerman Go., Inc. (F nernan) and

drcle Two. The conbined tally of ballots showed the follow ng results:

UPW . 117
TUAW . . 30
NoLhion ............. ... 29
(hallenged Ballots .................. 30



In addition to the conbi ned tally, separate tallies were prepared for
the agricultural enpl oyees of drcle Two and F nernan. The separate
tally of the ballots cast by enpl oyees of drcle Two showed t he

follow ng results:

URW. 93
TUAW. . 2
No Lhion ...t 6
Chal lenged Ballots ................... 20
Total ........ .. .. 121

The separate tally of the ballots cast by enpl oyees of

H nerman showed the foll ow ng results:

URW. 24
TUAW. . 28
No Lhion ................o.itt 23
Challenged Ballots ................... 10
Total ........ .. .. 85

drcle Two, Fnerman and the UFWeach tinely fil ed post-
el ection objections, four of which were set for hearing. Subsequent to
the hearing, Investigative Hearing Examner (IHE Newnan Strawbridge
i ssued the attached Decision, in which he recormended that the
obj ections be dismssed and that the URWbe certified as excl usi ve
col l ective bargai ning representative of. the unit enpl oyees.
Thereafter, F nernan and the UFWeach tinely filed exceptions to the
IHE s Decision and a brief in support of exceptions.

Pursuant to the provisions of Labor Code Section 1146,
the Agricultural Labor Relations Board has del egat ed

5 ALRB Nb. 28 2.



its authority in this nmatter to a three-nenber panel.

The Board has considered the objections, the record, and the
IHE s Decision in light of the exceptions and briefs, and has decided to
affirmthe rulings, findings, and conclusions of the |HE and to adopt
his recomendations to dismss the objections and to certify the UFW

W agree wth the IHEthat Arcle Two is not an agricul tural
enpl oyer within the nmeaning of Labor Code Section 1140.4(c). A though
drcle Two nay exerci se sonmewhat nore authority than a typical | abor
contractor inits harvesting of crops owned by F ner-nan, ¥ we find that
Hnerman retai ned a nore substantial and permanent interest in the

ongoi ng agricultural operation. See Joe Maggio, Inc., 5 ALRB Nb. 26

(1979). Ve therefore conclude that Finerman is the agricul tural enpl oyer
of drcle Two's agricultural enpl oyees and that the sai d enpl oyees are
part of the appropriate bargaining unit herein.

Fact ors which we consider significant in naking this
determnation include the followng. The principals in drcle Two
fornerly worked for Finerman and their duties have not substantially
changed. Substantially nore than 90 percent of drcle Two's work is
performed for Finerman. Al naj or equipnent is supplied by FH nerman, so

long as available. # drcle

Y In two years of operation, drcle Two has perforned only three
spot jobs for enployers other than Fnernan, and on two of those
occasions it used F nernan Equi pnent .

Z \\¢ do not consider Grcle Two to have supplied specialized

equi pnent as the equi pnent was | eased fromF nernan and paid for by a
setoff fromthe harvesting fee.

5 ALRB N0 28 3.



Two's potential profits and | osses are greatly affected and limted by
Hnerman's control of the entire agricultural operation, of which Qrcle
Two's activities are an integral part.

The objections filed by the Enpl oyer and the URWare her eby
dismssed, the election is upheld and certification is granted to the
UFW

CERTI H CATI ON OF REPRESENTATI VE

It is hereby certified that a ngjority of the valid votes
have been cast for the Lhited FarmWrkers of Averica, AFL-AQ and that,
pursuant to Labor Code Section 1156, said |abor organization is the
excl usi ve representative of all agricultural enpl oyees of Ml H nernan
@., Inc., inthe Sate of Galifornia, for the purpose of collective
bargai ning, as defined in Labor Gode Section 1155.2(a), concerning
enpl oyees' wages, working hours, and other terns and conditions of
enpl oynent .

Dated: April 18, 1979

GERALD A BROM Chai r nan

RONALD L. RJU Z, Menber

JGN P. MCARTHY, Menber
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CASE SUMARY

Ml Fnerman Go./drcle Two Case Nos. 78-RG |-V
(URWY 78-RG 1 -E
5 ARB Nb. 28
I DEQ S ON

In arepresentation el ecti on conduct ed among the enpl oyees of both Ml
Fnerman Go. and A rcle Two, in which the UFWreceived a najority of the
votes cast, a hearing was held on three of the Enpl oyer's objections: (1)
that Fnernman and Arcle Two are separate enpl oyers, and that drcle Two
operates as a customharvester; (2) that Fnerman and drcle Two are not
joint enployers; and (3) that even if the two entities are held to constitute
a single enployer, Adrcle Two's enpl oyees shoul d be placed in a separate
bargaining unit. In addition, the hearing included one UFWobjection, which
the UPWasked withdrawn if the Board found one conbined unit to be
appropriate: that FHnernan did not supply an enpl oyee |ist for the nard
area until the day of the preelection conference, and that the list belatedy
provi ded was i naccurat e.

The IHE found that Finerman is the agricultural enpl oyer of all of the
enpl oyees in question. He based this conclusion on the follow ng factors:
(1) drcle Two does not have a long-terminterest in agricultural production;
(2) drcle Two is econonmcal ly dependent on F nernan; and (3) H nernan has
actual control over the neans and nethods of production. The |HE al so found
that a statew de bargaining unit is appropriate. As to the UFWs obj ecti on,
the IHE found that the enpl oyee list provided by F nernman was i nadequat e.

BOARD DEA S ON

The Board affirned the | HE s Decision and recommendati ons to overrul e
FHnernan's objections and to certify the union. The Board noted that while
drcle Two may exerci se somewhat nore authority than a typical | abor
contractor in harvesting Fnernan's crops, F nernan retained a nore
substantial and pernanent interest in the agricultural operations. The Board
considered the followng factors significant: the principals in Arcle Two
were forner officials of Hnerman, performng the same work; nore than 90
percent of Arcle Two's work is perforned for FH nernan;, nost of the najor
equi pnent is supplied by Finernan; and drcle Two's potential for profits and
losses is greatly limted and affected by F nerman's control of the
agricultural operation.

(hjections dismssed. Hection upheld. U-Wcertified as
excl usi ve col | ective bargai ning representati ve.

This case summary is furnished for infornmation only and is not an
official statenent of the case, or of the ALRB.
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Petitioner,
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AR ALTURAL WIRKERS,
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Rob Roy, for Mel F nernman.

R ch Andrade, of Dressler, Soll &
Jacobs, for drcle Two.

TomDal zel |, for the Lhited Farm
VWrkers of Anerica, AFL-AQ

DEQ S ON

Followng a Petition for Certification filed by the United Farm

Vorkers of Arerica, AFL-AQQ (hereafter "UFW) and a Petition for

Intervention filed by the International Union of Agricultural \Wrkers
(hereafter "I UAW), an el ection was conducted on February 10, 1978 anong

the agricultural workers of the Ml F nerman ., Inc.,

I nc.

and Adrcle, Two,



Separate tallies were prepared for the workers of drcle Two and
F nernan, as well as a conbined tally for the workers of both conpani es.

The results of the el ection anong Arcle Two's workers were

as foll owns:
UFW 93
| UAW 2
No Uhion 6
(hal | enges 20
The results of the el ection anong H nerman workers were as
fol | ows:
UW 24
| UAW 28
No Uhi on 23
(hal | enges 10

The conbi ned result was as fol | ows:

UAW 117
| UAW 30
No Lhi on 29
Chal | enges 30

drcle Two, Fnernan, and the UFWall filed tinely objections to the
el ection. By notice dated April 6, 1978 three of the enpl oyer's objections and
one of the UPWs were set for hearing. A hearing on these objections was hel d
before ne on May 23, 1978 in knard, Galifornia. Evidence was taken on all
three enpl oyer objections and the single UFWobj ection. The | UAWdi d not nake
an appearance or participate in the hearing.

The obj ections upon whi ch evi dence was taken are as fol | ows:

1. The unit descriptionin the Petition for
Certificationis incorrect inthat Ml Fnerman ., Inc., and Arcle Two are

separate enpl oyers wth drcle Two operating as a



cust om har vest er .

2. The Board inproperly determned the enpl oyer status of
drcle Two by holding that Arcle Two and Ml Fi nernman are joi nt
enpl oyers.

3. The enpl oyees of Arcle Two shoul d be considered in a
bargaining unit separate and apart fromthe enpl oyees of Ml F nernan Qo.,
Inc., if it is determned that the two conpani es are a singl e enpl oyer.

4. The pre-election enployee list for the knard area was not
supplied by the Ml F nerman Go., Inc., until the day of the pre-election
conference and was so inaccurate as to require setting aside the el ection.

I
JUS SO CT1 QN

No party contests the fact that Ml FHnernan Go., Inc., is an
agricultural enployer wthin the neaning of Cal. Lab. Gode 81140.4(c) and
| sofind. It is the position of Ml F nerman and Adrcle Two that Arcle
Two is also an agricultural enployer wthin the neaning of Cal. Lab. Code
81140.4 (c), while it is the position of the UPWthat drcle Two is a farm
| abor contractor excluded fromthe statutory definition of agricultural
enpl oyer. Jurisdiction over drcle Two, therefore, wll be established
only if |I find that the conpany is a separate enpl oyer (or as the UFW
argues: a joint enployer) wthin the neaning of the Act. S nce this point
is at issue, I wll not nake a findi ng here.

No party disputes the fact that the UFW is a |abor
organi zation wthin the neaning of Cal. Lab. CGode 81140.4 (f) and |

so find.



I
THE STATUS F A ROLE VWO

A Uhcontradi cted Facts and F ndi ngs

1. Hstory of drcle Two

drcle Twois a Galifornia partnershi p wholly and equal | y owned by
Harvey Gohn, Inc., and Ken Yoshi oka, Inc. Harvey Gohn, Inc., is owed by
M. Harvey Gohn. Ken Yoshi oka, Inc., is owed by M. Ken Yoshi oka. The
famlies of the owners are the officers of the corporations.

From 1969 to 1976 M. Harvey M (ohn was M ce-President in charge
of harvesting for Ml F nernman, Inc. According to M. Gohn, his duties
whil e working for Ml F nerman were basically the sane as they are now as
owner and nmanager of drcle Two. M. Ken Yoshi oka was for the two years
before drcle Two was forned a supervisor in Ml Fnernan's harvesting
departnent. Two out of three of the full tine supervisors for Arcle Two
were Mel F nerman enpl oyees before the formation of Arcle Two. Qut of six
forenen since the beginning of drcle Two three served F nerman in the sane
capacity. M. Gohn has fromthe begi nning "negotiated" wth and reported to
M. Jerry Qldstein, the senior Mice President of Ml F nernan, Inc., and
the sane nan M. (ohn reported to while working as an enpl oyee of
F nernan' s.

M. Qohn's testinony indicates that the transition from
harvesti ng departnent to independent harvester took place wth no
disruption to the H nernman production process since Arcle Two harvested

the Finernan lettuce crop the first year it was forned i n 1976.



2. "Qer-Al Activity"

Responsi bility for the pre-harvest work on Fnernman | ettuce -
that is, the planting, seed selection, tractor work, irrigation, water,
weeding and thinning is divided between F nernan and/ or the grower
involved. Qdrcle Two then harvests and transports the |lettuce to the
cool er or point of loading. F nernman is responsible for cooling,
nar keti ng and shi pping the | ettuce.

3. QGher dients

VWrk for Ml F nerman accounts for well over 90 percent of Arcle
Two's business. Snceits formation Arcle Two has done only three
spot jobs for other clients, on each occasion providing two or three
crews for two or three days.

4. Hw Services are Rendered: Mans

a. Capital Eui pnent

Mel Fnerman, Inc., provides alnost a half mllion dollars
worth of equi pnent on credit through oral contracts. drcle Two owns
al nost none of the equi prent necessary for the harvest of |ettuce and
which is in fact used to harvest |ettuce. The foll ow ng equi prent is,
according to M. (ohn, necessary for the harvest of lettuce in
CGalifornia. A stitcher truck, which when rel atively new and i n good
repair costs around $30,000, is required per crew drcle Two usually
uses six or seven stitcher trucks. Ml finernan provides these trucks
pursuant to an oral contract which provides that a per carton fee wl|

be deducted fromthe noney due drcle Two for the



harvesting once it is done. So around $140,000 worth of stitcher equi pnent
is thus provided and controlled by Finerman. drcle Two usual |y requires
about 17 haul trucks which cost an estinated $40, 000 new and whi ch F nernan
provi des through the sanme credit system F nernan provi des wap nachi nes
when needed free or as a part of the general fee for the ot her nachi nes.

H nerman al so provides free of charge (or as part of the rental fee for the
ot her machi nery) the use of buses for transporting workers. The | ettuce
boxes are al so provi ded by H nernan.

drcle Two owns one pick-up at an estimated val ue of $5,000 to
$6, 000, and rents one other pick-up. The partnership ows two cars (of
unstated val ue) which the partners drive. drcle Two owns an estinated
$2,675 worth of staple guns (six or seven per crew for six or seven crews at
$75.00 each) as well as 49 closing franmes at a val ue of $22 each for $1,078.
It owns the gloves used by the workers and the staples and w re used for
packi ng.

Wien FH nernman nachinery is in disrepair or the harvest is such that
nore nachinery is needed than FH nerman has, drcle Two rents fromot her
sources. The terns are basically the sane as those with F nernman, though in
sone cases these contracts are witten. The percent of production obtai ned
through the utilization of equi pnent fromother than H nerman sources is
about 20 percent. This anmounts to about 600, 000 cartons out of 3.3 or 3.4
mllion. The full utilization of H nerman equi pnent has al ways been and
remains a condition to the drcle Two/ FH nernan harvesting agreenent.

b. Qperational Cost

The main office of Arcle Two is the residence of M. Gohn

in Pacific Gove, Galifornia. drcle Two al so mai ntai ns
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tenporary offices in whatever area they are working. drcle Two bears the
burden of naintaining insurance for the rented equi prent, as well as the
cost of maintaining the equi pnent in working order. drcle Two provides
the fuel for all trucks rented fromF nernman and purchases the wre and
stapl es necessary for packing. drcle Two shoul ders the cost of
conpliance with federal regulations such as C8HA and Social Security as
wel | as noni es necessary for conpliance wth Sate Health Regul ati ons.
drcle Two pays for admnistrative and prof essi onal services such as a
secretary, a CPA a lawyer and a tax accountant.

5. How Services are Rendered; Mt hods

a. Labor Agreenents; Terns and Gonditions of Enpl oynent drcle Two

enpl oyed 3,200 workers |ast year. These workers are, according to M. Conn,
covered by a coll ective bargai ning contract negotiated by himin Phoeni X,
Arizona, in early 1977. Again, according to M. Oohn, the field wrkers are
covered by Local 274 of the VWéstern Gonference of Teansters and the truck
drivers under Local 890, WCT. Dues, health and pension fund paynents are nade
to the nearest Teanster Local in all areas of California worked by Arcle
Two. drcle Two testified that the only petition it has ever been served
wthis the one inthis case. Therefore, the agreenent did not cone about

pursuant to the requirenents of the ALRA Y

Y Clifornia Labor Gode 81159 states that, "In order to assure the full
freedomof association, self-organization and desi gnati on of representatives
of the enpl oyees' own choosing, only |abor organizations certified pursuant
tothis part shall be parties to alegally valid collective bargaini ng
contract." See Cal. Lab. Gode 81153 (f) which nakes it an unfair | abor
practice “to recogni ze, bargain wth, or sign a collective bargai ni ng
agreenent wth any | abor organi zation not certified pursuant to the
provisions of this part." See also Gal Lab. Goda 81156 whi ch requires that
excl usi ve representatives be chosen by secret ballot.
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Mel F nerman has a col | ective bargai ning contract wth Teansters Local
274 for its field workers, Local 186 for its packi ng shed workers in knard,
Local P-78-B for its vacuumcool er workers and Teanster Local 890 for its truck
drivers. Except for wage differentials for different crops, the contracts wth
Mel F nerman contain the sane provisions as are found in the contracts hel d by
drcle Two. The F nerman contract covers enpl oyees of |abor contractors hired
by F ner nan.

b. D scretion and Judgnent

drcle Two testifies that it determne which fields will be harvested,
the nunber of boxes to be harvested that day and the nunber of workers to be
enpl oyed each day. However, | nust note that since the denand for lettuce is
relatively constant, price is determned by supply. This neans that it is the
readi ness of the crop (controlled by F nerman through irrigation schedul es and
pl ant sel ection), the demands and nani pul ati ons of the narket (interpreted by
H nernan) and the | abor requirenent of the technol ogy used in production (al so
control | ed by Fi nernan) which actually set the level of |abor required and
supplied. | also note that these factors, as opposed to the discretion of the
harvester are determnative of the | evel of production in terns of the nunber
of boxes.

drcle Two has the power to hire, fire, and supervise its workforce.

| conclude fromthe testinmony of M. (ohn that the key j udgnent

provided is the determnation of when a particular field



is ready for harvest. M. (ohn testified that the day to day consul tation
between Arcle Two and Ml Fnernan is in the nature of a report to the
nar keti ng di vi si on concerni ng when harvest can start, the quality of the
crop, and how nmany boxes are likely to be comng in on a daily basis.

6. Fee Arrangenent; R sk of Loss

Prior to harvest Arcle Two negotiates a flat fee for a harvest-
to-shed service. drcle Two is paid on a per unit basis. Mst of Qrcle
Two's cost accrues on a per unit basis and is fixed by the terns of the
contract. S nce the domnate cost—that of |abor and capital equi pnent—are
actually levied on a per box basis after production and since the ot her
cost are in terns of one season, constant or can be known wth sone degree
of certainity, the risk of loss fromcost is found only in changes in the
cost of wre, gas, and staples in the course of one harvest.

The only other real risk of loss assuned by drcle Two is in the
fact that Arcle Two takes responsibility for any damage to the crop from
the time it is harvested until it arrives at the vacuumcooling facility.

7. Fee Arrangenent; Production of Profit

As indicated, the ngjority of drcle Two's cost is fixed and
determnable on a per unit of production basis such that the cost does not
accrue except in association wth an already credited fixed gain previously
determned by the terns of the contract. In this circunstance, the
productivity of labor is the fundanental source fromwhich drcle Two coul d

increase profit.



8. I nvest nent/ Oaner shi p

drcle Two was created by an investnent of an unspecified anount
of personal savings of M. Yoshioka and M. Gohn. They have invested in no
agricutural land, crops or nachinery excepting a relatively snal |
investnent in staple guns, closing frames, and gl oves. They own one truck,
two cars and rent everything el se on credit fromF nerman or other renters
i f Fnernan has no avail abl e equi pnent. They invest sone noney in
operational cost such as fuel, conpliance wth federal and state
regul ati ons, and admnistrative and prof essi onal services, but the
fundanental investnent in the cost of production is provided by F nernan in
the formof advancing the rental cost of capital equi pnent.

B. Analysis, Gonclusions and Recommendati ons on the Enpl oyer |ssue

The Act should be interpreted in such a nanner that it encourages
and protects the rights of farmworkers to organi ze and bargai n

collectively wth their enployer. (Gournet Harvesting, 4 ALRB No. 14

(1978).) Real bargai ning can only occur when organi zed workers tal k
directly wth the nen and/ or wonen who, in economc reality exert control
over the neans and nethods of production. (Napa Valley Mineyards, 3 ALRB

No. 22 (1977); APaladini, Inc., 168 NLRB No. 132). The ALRB has been

clear that it intends to fasten "the bargai ning obligation upon the entity
wth the nore pernanent interest in the ongoing agricultural operation®

(Gournet Harvesting, 4 ALRB No. 14 (1978) at 5).
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Labor organi zati ons under the ALRA can not bargain wth | abor

contractors (CGal. Lab. Gode 81140.4(c), Cardinal Dstributing Go., 3 ALRB Nb.

23 (1977)) since to do so would sinply be to bargain wth a mddl eperson
unabl e to nake real econom c deci sions thereby causing instability in | abor
relations resulting in disruption of production and vi ol ence.

O the other hand, when an entity perforns functions beyond the

suppl ying of labor for a fee to such an extent that it assunes the prinary

enpl oyer rel ati onship to the enpl oyees, the Board has held that a | abor

contractor can al so be an enpl oyer. The factors that are consi dered when
determni ng whether an entity which is licensed as a | abor contractor is
nonet hel ess a statutory enpl oyer are "indicia of that nore pernanent interest
(whi ch) provides a basis for a nore stabl e bargai ning rel ationship." (Gour net
Harvesting, 4 ALRB No. 14 (1978) at 5.)

There are, therefore, two questions. (he, is drcle Two a | abor
contractor? If so, it is excluded fromthe definition of enpl oyer and
its workers nust look to Ml Finerman for the purposes of bargai ni ng.
And two, if drcle Two is not a labor contractor, is it a separate
enpl oyer for the purposes of bargai ni ng?

Is Arcle Two a labor contractor? Labor contractor has traditionally
referred to soneone who supplied |abor for a fixed fee per worker per hour.

(Kot chever Brothers, 2 ALRB No. 45 (1976).) drcle Two provi des harvest-to-

shed services. This includes the provision and nai ntenance of the capital

equi pnent, operation and

-11-



admnistrative cost. It assunes the responsibility of transporting the
commodity. To alimted degree they al so determne who is to work, where, when,
and howthis work is to be done. Al this is over and above the sinple
provision of labor for a fee. Because | read the excl usionary aspect of Cal.
Lab. (ode 81140.4 (c) to refer to the traditional definition of |abor

contractor which Arcle Two exceeds, | find that Arcle Two is not a "l abor
contractor” for the purposes of this provision ¢

Then if drcle Two is not a labor contractor, is it a separate
enpl oyer for the purposes of bargai ni ng?

Factors in determning the kind of interest necessary to be a separate
enpl oyer are as various as the patterns of ownership and control and no one
factor is dispositive. The decisions are nade on a case-by-case basis. The
bar gai ni ng obligation should attach to the entity which in economc reality has

an i ndependent and long terminterest in agricultural production and

Z | should note that since Cardinal DOstributing GCo., 3 ALRB Nb. 23 (1977), a
| abor contractor can have full authority over the i nmedi ate working conditions,
that is to hire, fire and direct enpl oyees, he or she nay assune sone "pack-
out" type risk and he or she nay pay operational expenses as well as provide
sone of the equi pment necessary for rendering the services involved. To the
degree this is true it is no longer true that a | abor contractor is one who
nakes profit solely off the actual (and excl usively) rmanual | abor of workers
provi ded by himor her. Uhder this expanded definition Arcle Two coul d be
characterized as a | abor contractor. However, even though a contractor can
retai n nanagenent prerogative, provide sone capital investnment and assune sone
risk of loss in production, the najor factor still seens to be what the entity
actual ly does (Napa Valley Mineyards, 3 ALRB No. 22 (1977)) and whether it is
nore than supplying | abor. (Gurnet Harvesting, 4 ALRB No. 14 (1978).)
Additional |y, the sane purposes—ntegrity of bargai ni ng—ean be achi eved wth

| ess historical, distortion and fewer anal ytical problens through a separate
enpl oyer analysis. (WlliamRggin and Son, Inc., 153 NLRB No. 107; A Pal adi ni
Inc, 168 "NLRB No. 132).

-12-



who actually controls the neans and net hods of production wthin
the unit. ¥

1. Long Termlinterest in Agricultural Production

Does drcle Two show enough long terminterest in agricul tural
production such that fastening the bargai ning obligation on themserves the
pur pose of stability?

Prior to 1976, what is nowdrcle Two was the | ettuce harvesting
departrment of Mel Fnerman. drcle Two has invested in no agricultura |and
or crops. drcle Two has invested in no agricultural equi pnent except a
relatively small investnent in staples, staple guns, closing franmes and
gloves. drcle Two does invest in operational cost but these resources are
expended upon production and are not aspects of long terminterest. drcle
Two has no substantial or ongoi ng economc rel ationship wth anyone in
agriculture other than Ml Fnerman. It is ny conclusion that drcle Two does
not, as presently constituted, show any objective evidence of a long term
interest in agricultural production.

2. Econom ¢ | ndependence

Is drcle Two sufficiently separate to constitute an

¥ Hstorically, control of the i nmedi ate working conditions has hel d prinmary
sway in this type of analysis. (A bert Lea Gooperative O eanery Associ ation,
119 NLRB No. 817). This, however, has been tenpered wth what has been
called the economc realities test, which seens to go nore to the control of
capital and equity than the i medi at e environnent of the worker. (A
Paladini, Inc., 168 NLRB No. 132; WIlliamP. Rggin and Son, Inc., 158 NLRB
No. 107). Each test tries to identify that degree of control necessary to
facilitate bargai ning between the actual parties ininterest. The ALRB has
found apposite the reasoning and gui del i nes of 29 CGFR Sections 780. 330 and
730. 331 used to determne whet her share-croppers and tenant farners are

i ndependent contractors or enpl oyees. (Napa Valley M neyards, 3 ALRB No. 22
(1977)|.) These sections nerge the" economc realities and the right of
control tests.
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i ndependent entity which nust respond to the economc forces at play in all
bargai ning rel ati onshi ps? O stated otherwse, is drcle Two so dependent on
Ml Finerman that it is really the economcs of the F nernan operation that
defines wth too nuch certainty the bargai ning options of drcle Two?

a. Over-all Production Process

drcle Two harvests and transports | ettuce al ready grown by
Hnerman to the cool er which is owed by F nernan. F nernan i s responsibl e
for cooling, narketing and shipping the lettuce. drcle Two's services are
therefore an integral part of an overall production process controlled and
owned by Mel F ner nan.

b. Econom c Dependency

drcle Two is economcal ly dependent on F nernan in two ways. Over

ninty percent (90% of drcle Two's incone is derived fromoral, termnable-at-
Wil contracts, wth Ml F nerman. Secondly, w thout F nernman advancing the
cost of capital equi pnent necessary for harvesting and the accounting del ay
effected by the piece rate paynent of |abor cost, drcle Two woul d not be
capabl e of servicing its contract. The authority and strength of any
negotiating position taken by drcle Two woul d invari ably depend upon the val ue
pl aced by Mel F nerrman upon the services rendered by Arcle Two. The rel ative
economc strength of Mel F nernman and the dependent character of drcle Two's
rel ati onship to FH nerman, produce a mlieu in which everything drcle Two does
is keyed to insuring that Ml H nernan continues to utilize the services of

drcle Two. (MT, Inc., 223 NLRB No. 157; A Paladini, 169 N.RB No. 132).
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c. Rsk Gapital

S nce the fundanental cost of production is advanced and drcle
Two shows no ownership interest in either agricultural crops, land or the
nachi nes necessary to harvest lettuce, | conclude that drcle Two has not
and does not risk any significant anount of capital.

d. Production of Profit

Snce drcle Two, if it is to harvest F nerman | ettuce, nust use
H nerman nachinery, its only nethod of increasing profit is by increasing
the productivity of labor. This characteristic is usually inportant in
determni ng whether an entity is a separate enpl oyer for the purposes of
bar gai ni ng. However, the scope of the nmanipul ations available to drcle Two
are severely limted by producti on denands which are control |l ed by grow ng
schedul es, crop readi ness and FH nerman control |l ed narketing abilities and
plans. | conclude that drcle Two has a narrow scope wthin which it can
produce profit by nanipul ation of |abor but that this characteristic on
bal ance does not mtigate the otherw se control ling influence Ml F nernan
has in this picture.

e. R sk of Loss

The cost of, and return from production are fixed and accrue
simul taneously. Therefore, the only risk assuned by drcle Two is in the
qual ity of a pack for which a worker has been paid but which is rejected by
F nerman. There was no evi dence produced that this risk ever naterialized
in |oss.

3. Actual Gontrol Orver the Means and Met hods of Producti on

Does A rcle Two show enough control over the neans and net hods

of production such that they coul d respond to denands
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whi ch eventual | y energe fromthe bargai ning rel ati onshi p?

a. D scretion and Judgnent

Wthinits limted area of responsibility, drcle Two exercises
apparent discretion and judgnent. drcle Two's personnel determne which
fields are to be harvested on whi ch days, the nunber of boxes that can be
har vest ed each day, and the nunber of workers to be enpl oyed each day.
However, as indicated earlier, lettuce is a comodity which is harvested
pursuant to a demand narket. This neans it is the readiness of the crop,
and the decisions of the narketing departnent which actually dictate what
fields are to be harvested, the anount of daily harvest and the nunber of
wor kers needed on any certain day. dven the contractual proscription on
what capital equi pnent can be used in the harvest, the only real decision
to be nade is when one field is ready for harvest, as conpared to any
other field in the sane area. Except for the determnation of when |ettuce
Is ready, which is not fundanentally different fromthe type of judgnent
exerci sed by skilled workers doing conplicated task in all areas of
production, drcle Two actually has very little opportunity to apply the
type of discretion and judgnent general ly characterized as
entrepreneuri al .

b. Hring, Fring and Supervi sion

AQrcle Two controls the hiring, firing and supervision of the
| abor force it enploys albeit each function is sonewhat superficial since
the particular task to be perforned, the nethod and rate of doing it are

to a large degree control |l ed by external forces al ready di scussed.
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c. Oontrol of Necessary Equi pnent (Machi nery)

Mel F nerman owns 80 percent of the capital equi pnent utilized by Grcle

Two for the harvest of lettuce. In order to do the Finerman harvest, drcle
Two nust by the terns of their agreenent use F nernan equi pnent, when
avai | abl e. F nernan provides the equi pment on credit. Therefore, in actual

economc facts F nerman control s the nachi nery necessary for drcle Two
to operate. ¥

GONCLUSI AN AND RECOMMENDATT ON

Adrcle Two shows very little long terminterest in
agricultural production. It is totally dependent on the economcs of the
H nernan operations and the entrepeneurial decisions nmade by F nerman's
nanagenent. drcle Two control s al nost none of the neans of production and has
little or no control over the nethods. For these reasons the basic policy of
stabilizing the productive forces dictates that "enpl oyees" of drcle Two
shoul d bargain with the nanagenent of Mel F nernan. CGonsistent with the
judicial dictate that social |egislation be construed "in light of the mschief
to be corrected and the end to be attained,” Qrcle Two is for the purposes of

bar gai ni ng, sinply a harvesting

4 drcle Two argues that it is the sinple ability to provide the nmachi nery
necessary for production which is the key to the Board' s decisions on the

I ssue. @ven the | anguage of Gournet, that the Board is looking for the entity
wth the nore pernanent interest, where there is a distinction between control
and the ability to provide, the entity that controls the nachinery is the nore
appropriate entity, assumng other factors are not contrary, for the purposes
of bargai ni ng.
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5/

agent enpl oyed and controll ed by Ml F nernan and GConpany. >
| recoomend the Board certify Ml F nernman the "enpl oyer" for the purposes
of coll ective bargai ning.

1.
APPRCPR ATE IN T

If the enpl oyer's operation is non-contiguous the Board has
discretion to determne the appropriate size of the unit. "No forrmula for unit
appropriateness is possible. No single criterionis determnative and what nay
be determnative in one circunstance may not be determnative in another."

Bruce Church, 2 ALRB No. 38 (1976). Factors utilized by the NLRB and adopt ed by

the ALRB include: 1) The physical or geographi cal |ocation of the operations
inrelation to each other; 2) The extent to which admnistration is
centralized;, 3) The extent to which enpl oyees at different |ocations share
common supervision; 4) The extent of interchange anong enpl oyees froml ocati on
to location; 5) The nature of the work perforned at the various |ocations and
the simlarity or dissimlarity of the skills involved, 6) Smlarity in wages,

wor ki ng hours, and ot her terns

¥ The Regional Drector determned that for the purposes of the el ection
drcle Two and Ml FH nernan were joint enployers. Both Arcle Two and Ml

F nernan object to this categorization and the UFWargues it only if Qrcle Two
is found to be an enpl oyer under 81140.4. | have nade no such findi ng and
therefore do not reach the question. The termjoint enployer inplies a

mitual ity of control such that one is necessary to the functioning of the other
and neither are subject to termnation by the other. Here, there i s no common
ownership. @ntrol is not nutual. drcle Two is in econonmc reality dependent
upon Ml Fnerman. There is no common nanagenent. The operations are not
simlar, and they are interrelated only in the sense that one controls the
other and that one inintegral to (but replaceabl e by) the other. The |abor
relations are simlar, legally nerged, ostensibly separate but in fact

control led by the dictates of the industry, in the context of a harvesting
contract wthin a demand nar ket .
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and conditions of enploynent; and 7) The pattern of bargai ning history

anong enpl oyees. Bruce Church, 2 ALRB No. 38 (1976). | shall proceed to

examne these factors in relation to the operations of the enpl oyer.

1. Geographical Location

Ml F nerman has agricultural operations in five areas in
Galifornia: The Inperial Valley, knard, Santa Maria, Los A anos, Fi rebaugh,
and Salinas. Ml Fnernman al so has agricultural operations in Arizona (Yuna,
Central Arizona, WIcox), New Mexico, and ol or ado.

2. Centralization of Admnistration

Ml Fnerman's nmain corporate office is in Salinas, Galifornia
Hnerman's narketing and sal es operations are handl ed out of this office,

W th sone assistance provided by the permanent field office in knard for the
sal es of celery and cabbage. Sal es categories are not determned by

geogr aphi cal origin of the coomodity but rather the quality of the product.

F nernan and his harvester open tenporary offices in the areas i n which the

| ettuce harvest is being conduct ed.

Decision making in Ml Finernan is centralized. The conpany's
nanagenent staff determnes the nunber of acres to be devoted to individual
crops in all areas, nmakes all naj or decisions regardi ng procurenent, |and
| eases, harvesting, and narketing; enters into state w de insurance
contracts; and mai ntai ns accounting, payroll, and record keeping for the

i ndi vidual areas. (Ewployer's (MF) Post-Hearing Brief, page 7.)
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3. Interchange of Supervisors

The harvesting agent, his three harvesting supervisors, as well as
the three steady crew forenen all travel fromone H nernan operation to the
other throughout the Sate of CGalifornia, The supervision of the celery and
cabbage crews which work solely in the xnard areas is different than the
supervi sion of the |ettuce harvest.

4. Interchange of Enpl oyees

The crew bosses in Fnernman's | ettuce operation travel fromarea
to area. The harvesting agent testified that these crew bosses usual |y have
their own followng. M. (ohn testified that whether a worker goes fromone
area to another is determned by the amount of work to be done and the
timng of the harvest. Aworker wll go to the next F nerman harvest if it
Is likely to last long enough to pay himor her to travel to the next
| ocation, given the tine he or she finished harvest work in one area.

There is no interchange between the | ettuce and cabbage/ cel ery crews. The
cel ery and cabbage crews stay in one place and only work on the harvest of
cel ery and cabbage.

5. Interchange of Equi prnent

The equi pnent used in the harvest of lettuce is noved to all five
areas. The equi pnent used for the harvest of celery and cabbage is not
i nterchanged w th the equi pnent noving around the state harvesting |ettuce.
Al the capital equipnent for both operations is owned by Fnernan. drcle
Two owns sone of the equiprment used in the harvest of lettuce. This

equi pnent is nore
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in the nature of supplies such as staples, wre, etc. which al so
travels fromlettuce harvest to | ettuce harvest.

6. Nature of the Work Perforned and Sills I nvol ved

The nature of lettuce cutting is the same in all areas of
Galifornia. The nature of the cabbage operation is very simlar to that of
the lettuce operations with the major difference being that a | esser degree
of care is required in packing cabbage. Celery is al so distinguished in that
it is anon-field pack operation.

7. Vdges and Wrking Gonditions

The wages and working conditions for F nerman/drcle Two enpl oyees are
ostensibly controlled by two contracts. The wages are different for the
different crops but the working conditions are identical (Conpare Mel H nernan
and drcle Two Goll ective Bargai ning Gontracts.)

8. Bargaining Hstory

The enpl oyees of the harvesting agent, drcle Two, have no
previous history of bargaining prior to 1976, as enpl oyees of drcle
Two. Since 1976, all enpl oyees of Arcle Two have been in the sane
unit, irregardl ess of which geographic |ocation they worked in. Before
1976, the | ettuce harvest workers had a bargai ning history as FH nernan
enpl oyees wth the Teansters. At that tine the contract wth the
Teansters covered all the enpl oyees of FH nerman and di d not
differenti ate between the cel ery/ cabbage workers and those harvesting
| ett uce.

ANALYS S

F nerman grows or owns lettuce in five areas of Galifornia.

F nerman hires a harvesting agent to harvest this commodity in all five
areas. The enpl oyees of the agent are, for the purpose of bargaini ng,

enpl oyees of H nernan. Managenent
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decisions wth regard to lettuce, as well as all other crops, are
centralized. There is a conpl ete interchange of supervision and equi prent
inlettuce as well as sone degree of enpl oyee interchange. The wages and
working conditions of the I ettuce workers are the sane in all five areas.
The character of the work and the skills necessary to harvest |ettuce are
the sane in all five areas. There is sone evidence that the lettuce

wor kers have a common bargai ni ng hi story.

S nce cel ery and cabbage are grown exclusively in the knard
area there is no i nterchange of supervision, |abor or equipnent wth the
roving | ettuce harvesting operati on. Managenent deci sions regarding the
production of these commodities are centralized in the sane nanagenent and
at the sane place as those nmade with reference to | ettuce and descri bed
above. The nature of the work is different but the skills necessary are
simlar to that of a lettuce harvester and the working conditions are the
sane.

There is no indication that the | ettuce operations in knard
are carried on in non-contiguous areas fromthat of the cel ery/ cabbage
operations. There is therefore no basis for Board discretion concerning
scope of the unit for knard area workers. The unit nust al ways i ncl ude
all agricultural workers enpl oyed by the enpl oyer and working in
contiguous areas or in the sane production area. Hence, the only question
remaining is the inclusion of the rest of the |ettuce operations. As
i ndi cated above the |l ettuce operations are the sane in all areas and

therefore should be in the sanme unit.
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RECCMMENDATT ON

| recommend the Board certify one statew de unit.

V.
EXCELS (R LI ST

The UFWobjected that the pre-election list for the knard area
was not supplied by Ml F nerman and Gonpany until the day of the pre-
el ection conference and was so inaccurate as to require setting aside the
election. The UFWfiled this objection on the condition that the
appropriate unit was found to be sonething other than statew de. | have
recommended a statewde unit but wll reviewthis objection in case the
Board does not choose to fol |l ow ny recommendati on.

h Friday, February 3, 1978, a Petition for
Certification was filed wth the ARB. At or around 4:40 p.m an agent of the
ALRB called the attorney for Ml F nerman and i nforned himthat such a petition
had been filed and that Ml H nerman had until 4:00 p.m on Mnday, February 6,
1978 to deliver to the ALRB a |ist contai ni ng nanes, addresses and j ob
classifications for all the agricultural enpl oyees of Ml F nerman, excludi ng
the workers in the packing shed. M. Roy, the attorney for Ml F nernan, states
in his declaration that he infornred M. Smth, the ALRB agent, that the
petition was incorrect since it was his viewthat Ml F nernan and drcle Two
were not the sane conpany and that "based upon that error, the conpany woul d
not conply wth supplying the list unless the Regional Drector nade a proper
determnation of the conpani es invol ved and the scope of the geographi cal

units" (M. Roy's declaration submtted
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as Enployer's Exhibit Q. The Regional Drector, M. Mrc Roberts, then
called M. Roy and indicated that if Ml F nernan refused to conply wth the
list requirenent he woul d be forced to i nvoke the statutory presunptions of
820310 of the CGalifornia Admnistration Code. M. Roy indicated that Ml

FH nerman woul d conply. A 5:45 the petition was given to the Shipping and
receiving Aerk at Ml Finerman's in knard. The server asked who was in
charge and was told by a man naned Rudy that he, Rudy, was in charge. The
shed supervising foreman, M. Joe Lamanto, stated that neither Rudy nor
hinsel f had the authority to accept any papers fromanyone. The papers were
placed on the top of the first-aid kit in the Shed Foreman's Ofice. M.
Lanant o then ordered Rudy to throw the papers in the waste paper basket.
(Declaration of M. Joe Lamanto, shed supervising forenan for Ml F nernan,
submtted as Enpl oyer's Exhibit Q)

Oh Monday, February 6, 1978, Mel Hnerman submtted a list to
the ALRB. This list contained no addresses and no job classifications for
the 122 nanes listed thereof. (UPWs Exhibit No. L.) M. Mrshall Davis,
Vice President for Ml Finernan, testified that no addresses were provi ded
on the February 6 |ist because "there had not been enough tine to prepare
alist." Two days later, on the day of the pre-election conference and
two days before the election, a second list, described by M. Davis in
testinony as "the best we had" was provided. This list contai ned four
nanes W th no addresses, one nane wth only a post office box, and 16
nanes wth no | ocal addresses. This second |list left 17 percent of the

wor kf or ce unreachabl e. (UFW
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Exhibit No. 2.) The tally for the Oknard vote was cl ose with 28 workers
voting for the International Agricultural Vérkers Uhion and 24 workers
voting for the UFW

LEGAL ANALYS S

It is the enployer's obligation to supply an accurate and up-to-date
list of nanes, addresses, and job cl assifications of the enpl oyer's enpl oyees.
(8 Gal. Admn. Gode 820319(a)(2).) The burden of expl ai ning defects or
discrepancies in the list is consequently upon the enpl oyer. (Yoder Brothers,

Inc., 2 ALRB No. 4 (1976).)

The enpl oyer argues that it was not adequately served until Mbnday
norning and therefore the duty to supply the list did not arise until
VWednesday, February 8. | find that the enpl oyer had actualy and suffi cient
notice via the tel ephone call the enpl oyer's representative on Friday, February
3, as well as the physical service to the enployer's place of business on the
sane day. The list was due at 4:00 p.m on Mnday as i ndi cat ed.

In addition to the argunent that service was insufficient the
enpl oyer testified that it sinply did not have the tine to prepare the type
list that the lawrequires. This is a self-fulfilling prophecy. The Act and
the obligations thereunder have been in effect since August 28, 1975. If an
enpl oyer puts itself in a situation that nmakes conpliance wth the |aw
i mpossi bl e or highly probl enatical the enpl oyer nust suffer the consequences of
this negligence (and if not negligence then bad faith). Gven the express

requi renent of 820310(a)(2) an enpl oyer who does not
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naintain such a list, thereby insuring his or her ability to conply wth
the requirenent of the 820310(a)(2), fails to exercise due diligence and is

negligent. (CGardinal Dstributing G., 3 ALRB No. 23 (1977).)

G ven the negligent conduct the question is whether the rights
of workers to an inforned choi ce has been violated by prejudice to a
union's effort to informthe workers as to the nerits of unionization and
di fferences between particul ar unions. The enpl oyer argues that there was
no prej udi ce since the union coul d obtai n access to workers through the
access regul ation of the Galifornia Admnistration Gode. This defense to an
i naccurate, inconplete, or untinely list has been rejected by the Board in
Yoder, 2 ALRB No. 4 (1976) where they held that the access rule and the
list requirenent stand on i ndependent grounds. The list provided the UFW
was both untinely and i nconplete. A deficient list in circunstances where
prej udice can be fairly inplied has been held to be a basis for setting
aside an election. (Valley Farns, Maple Farns and Rose J. Farns, 2 ALRB No.
42 (1976) , Maples Produce Go., 2 AARB No. 54 (1976.) G ven the extrenely

cl ose vote between the UAWand the | UAWand no union in the xnard/ A ner nan
unit, the lack of atinely or conplete list is found to have prejudiced the
UFWin its efforts to reach H nernan workers before the el ection.

RECOMMENDATI ON

If the knard or Finerman unit is found to be the appropriate

unit, the election for that unit should be set aside
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for failure to conply with the express requi renent of 820310(a) (2) of
thereby depriving the workers of the unit of their rights to an inforned

choi ce.

DATED  Septenber8, 1978

Respectful |y submtted,

C_’I/Z'gxa AT xﬁ,//’/ « ;A*r,:/’" AL

NEWAN STRAVBR DE
I nvestigative Hearing Examner, ALRB
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